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DNA Test ano Lawver’s Tenaciry May Leap to Guent’s ExoneraTion
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TrousLep Firm Pins Hopes For BETTER FuTURE ON PROPOSED SETTLEMENT
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improved moderately in 2003, Profits per shareholder
tetailed] S526,000 jn 2002, according to Teras Laiover's
annual report on firm finance. [See “Firm by Firm: How
They Fared Finaneially in 20027 Texas Lawyer, fume 30
2003, page 25.] The mcrease in profits per sharcholder
is because of the loss of bwyers, Cantrill explains
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= a plaintiffs’ | r confirm the proposed settlement

er for Jenkens' Insurers as well

i Jenkens to contribute 55,25 million to the pot,

insurers o pay S63.5 million, and three tax sharehold-
ers in the Chicago office 1o contribate. 1 calls for 53,965
miillicn from Paul M. Doogerdas, 5143 million from
Erwin Maver and S860,000 from Donna Guerin, The
threw shareholders did not return, before presstime
on March 11, telephone messages left at their offices,
and their attorney, Larry Black, a solo practitioner in
s

Austin, was out of the office and did nol return twao
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Former shareholders generally agree the lirm car

aliord o be cantionsly optimistic because of the pro
seelthement

Furmer lenkens chairman David Laney, who left the
firm a year ago to join Jackson Walker in Dallas, says,
1 think thie change in man:

ol the resolution of this [ tx] matter, % a very important
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stabilizing inlluence”
' ry” Welch, a former Jenkens shareholder
1 Patton Boges in Dallas, says, “Cantrill is
ey ought to be able (o fix things.~
Nevertheless, the proposed settlement is far from a
fait accompli. The firm and the former Jenkens clients
pushing for the deal must overcome a long sequence
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of hurdles belore the deal
is inked, say Cantrill and
David Deary, a pariner in
ShorexDeary in Dallas
who negotiated the deal
on behall of the plaintiff
class

Initially, allorneys
for Jenkens, and the for
ClieEmis
team led
by Deary, musl convinoe
s
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resented by a
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I cep iy
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If the :‘|I|I|'.l' I8 |n'r-;l.1l|
ed 1o certify the class and
approve the terms, the
plainiiffs” lnwyers must
convinee the class mem-
bers wiealthy i |1r||'
whao could number in the
hundreds and presumably
have the
any lawyers they wish — not to reject the deal. If even
one class member decides 1o opt out, Jenkens could
scrap the deal, Deary and Phelan say

“We think that i there are people thinking about
opting out, once they hear the real story and the cir-
cumstanced, they will choose not to opt out because it
will be devastating 1o them,” Deary says

FPhelan agrees, arguing a settlement is far better than
a “freedor-all” of litigation

Plaintiffs" lawyer Blair Fensterstock, who formerly
represented some of Deary’s clients in another suit filed
against Jenkens, says he has been hired by other for
mer Jenkens tax-advice clients who intend to oppose the
settlement. Fenstersiock, of Fensterstock & Partners in

money o hire

New York, savs he does notl believe the litigation is well
suitied for a class, and he believes the proposed settle
ment is not fair and reasonable. He did not participate
in the settlement talks

Deary and Cantrill say the terms of the settlement
call for Jenkens to provide information to the plaintiffs’
lawvers as they continue to pursue litigation against
other defendants, including the banks and accounting
firms that helped structure tax strategies for Jenkens

. il pir

nls. Jenkens' cooperation in the former ol
suit of deeper pockets, i'lle“.rr}' savs, 15 whal makes the
proposed deal so valuable to the plaintiffs. “They are
going to provide us with documents on all the tax strate
gies and [be] fully cooperating [in] interviews and iden
tify how the fees for the tax strategies were distributed
among the different parties,” he says

I contrast, the aetnal dollar amount of the proposed
575 million settlement does not even cover the legal fees
the former clients paid to Jenkens, much less the costs
those same clients have or may incur with 1RS audiis,
Deary savs

Phelan savs the firm will provide the plaintiffs with
information that would otherwise be discoverable in
litigation. The discovery is “nothing that we wouldn’t
be doing anyway,” he says

The proposed settlement also potentially locks in the
cash that Jenkens' insurers, including excess carriers
such as Lloyds of London, brimg 1o the table, Deary says
Executive Risk Indemnity Inc., the primary insurance

“We think that if there are people thinking about opling out, onca they hear the real
story and the circumstances, they will choose not to opt out because it will be devas-
tating to them,” David Deary says.

carrier for Jenkens, earlier balked in court at covering
the claims stemming from the tax litigation. Executive
Risk filed a suit in October 2003 in the Northern Dis
trict of Winois, Executive Risk Indemmity Inc. o Jenkens
& Gilehrist, ot al., secking a declaration of no coverage
Mitchell Orpett, a partner in Chicago’s Tribler Orpett
& Mever who represents the insurance company in the
suil, declines comment

But as part of the proposed settlement, say several
lawyers involved in the negotiations, the primary and
excess insurance companies have agreed to abate cov
erage claims

Phelan savs, “If it fails, we will be right back where
we were, which is the firm claming coverage.”

Life at the firm could significantly improve if the set
tlement is finalized. Teras Lawver spoke with 11 current
and former partners for this story. The majority agree
the proposed settlement will put in the past the lion's
share of the firm's tax-related troubles and the accom
panying negative gossip

*The firm will survive, but it will, st least in the nes
term, be different,” says former shareholder Toby Ger
ber, who joined Fulbright & Jaworski in Dallas on March
| and says the tax issue was nol the major reason why
he left Jenkens

But former shareholder David Cibrian, who joined
Strashurger & Price in San Antonio in February and Jeft
in parl because of the 1ax troubles, savs, “As a Jenkens
alum, I'm very disappointed in the settlement. 1t looks
bad, and as a Jenkens alum, | feel bad.”

But the proposed settlement doesn’t solve all the
firm's problems. The lirm is embroiled in a tough court
room hattle with the |RS, which wants lenkens to reveal
the mames of 607 clients who received taesheber advics
from the firm. Jenkens refuses to provide the names
claiming attornev-cliemt privilege

In United States of America n Jemkens & Gilchrist,
filed in 203 in the Northern Disinct of [lhnoes, the TRS
cks the names of more than 600 clients who allegedly
participated in a “listed transaction™ or a “potentially
abusive tax shelter” organized or sold by lawyers from
the Chicago office of Jenkens

In the government's Motion for Summary Enforce
ment of Summonses filed in that case on Feb. 26, LS
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Department of Justice lawyers dispute Jenkens® attor-
ney-client privilege claims, alleging “no privilege attach-
s 1o the information communicated for the purpose of
committing a crime or fraud.” In the motion, the O]
identified Jenkens as “a tax-shelter promoter,” and the
government’s lawyers assert what is known as the
crime-fraud exceplion to attorney-client privilege, an
exception more frequently used in racketeering cases
against organized crime or drug rings.

Barry Chasnolf, a partner in Akin Gump Strauss
Hauer & Feld in San Antonio who represents all the
excess insurance carriers for Jenkens, confirms the
proposed class-action settlement calls for the insur-
ers to withdraw objections to coverage. Bul Chasnolf
notes that il the government established & crime-fraud
exceplion, it would nullify Jenkens' insurance cover
age. Chasnoff says his client will continue an internal
COVETage review

“Ultimately, if the seitlement is nol approved, we
have a right at that point to raise coverage defenses if
we choose. In the interim, we will continue our cover-
age mvestigation,” Chasnofl says,

Can We Talk?

Negotiations began, Deary says, when Phelan
approached him in November 2003 to discuss a seitle-
ment, Deary represents plaintiffs in two Racketeer
Influenced and Corrupt Organizations Act suits filed
aguinst Jenkens and other defendants in the Southern
District of New York, In the suits, former Jenkens clients
allege the hrm gave them fulty tax advice in 1999 that
is now al issue a8 the IRS examines their tax returns.
The suits are Desney, filed in 2003, and Henry Camfer-
dam fr.. et al © Ernst & Young International Inc., ¢f al.,
filed in 2002

Both suits name Jenkens and Daugerdas, along
with other sccounting firm and fnancial nstitution
defendants.

After Phelan comtacted him, Deary says the two
sides negobaled during three separale sessions over
the course of several days with mediator Koberi Parker,
a retired Sth US. Circuit Court of Appeals judge from
Tyler. Through an assistant, Parker declines o com-
ment

[Deary says he negotiated for the plaintiffs along with
Birmingham, Ala., lawyers Jloe Whatley Ir., a pariner
in Whatley Drake, and Ernest Cory, a pariner in Cory,
Watson, Crowder & DeGaris. Cantrill says four Jenkens
lawyers assisted Phelan — tax sharcholder Michoel
Cook and hitgation sharcholder Williaim Parrish, both
of Austin, and Dallas litigation counsel John Gilliam and
Marshall Simmaons.

Akin Gump's Chasnolf represents the excess car-
riers, along with lawyers from Boundas, Skarzynski,
Walsh & Black in Chicago. Phelan says Jonathan Con
stine, a partner in Hogan & Hartson in Washingion,
D.C., represents Jenkens” primary carrier, but Constine
did not return a telephone call seeking comment before
presstime on March 11

*“We are very stable around here now.”

“The settlement will have a positive effect
in a lot of ways.” says Thomas Cantrill, who
was elected Jenkens’ chairman in January.

thereby reducing tax bills. But Camferdam and the oth-
er plaintiffs allege in the complaint that the tax shelter is
specifically disallowed in 2000-44, an IRS notice issued in
September 2002 titled “Tax Avoidance Using Artificially
High Basis.” | See “Biifen by a COBRA?" Texas Lawyer,
Muarch 10, 2003, page 1.]

Deary says the proposed class will include any indi-
vidual who received tax advice from Jenkens and suf-
fered damages, meaning they had to file an amended
tax return or were sudited by the IRS and had 1o pay

Former Jenkens chairman David Laney, now at Jackson
Wailker, says, | think the change i management, plus
the beginning of the resolution of this [tax] matter, is a
very important stabilizing influence.”

an “assessment,” Deary says he represents about 100
former Jenkens clients who are being audited, but an
unknown number of others wounld become members
of the class if the IRS learns their identities and audits
them.

Stephen Malouf, a solo practiioner in Dallas, who
represents a former Jenkens client who filed a suit in
stale courl, says his client plans 1o participate in the
sedtlement

Office Space

Even if the settlement goes through, Jenkens® trou-
bled past still may affect its future.

Cantrill, chairman for three-and-a-half years in the
late 1980s, says he will
stay in the job for the
near term, bul wanis (o
return o his estateplan.
ning practice.  Cantrill
became managing share
holder in January, suc-
ceeding William Durhin,
who stepped down just
weeks after he was re
elected. Durbin was re
elected last fall to a third

The Denney and Camferdam suits refer (o a tax strat
egy plan known as Currency Options Bring Reward
Alternatives (COBRA), which, as alleged in the com-
plaint in Camferdam, creates a paper loss through the
use of currency options that would oifset a capital gain,

oneyear term as chair-
o and chief executive
officer of Jenkens, bul he
said in January he resigned from the pest o return 1o
his practice full time. [See “Inadmissibie,” Texas Lawyer,
Jan. 19, 200M, page 3. |

PDurbin says Jenkens shareholders did not ask him
to step down from the chairmanship. He says he and

an ad hoc group of shareholders had a discussion after
his re-election about leadership at the firm and they
decided it was best to have a new leader.

“It was time for change. | had initiated a lot of |orga-
mizational] change within the firm that necessarily was
resisted, or understandably was resisted by some,”
Durbin says.

Durbin managed the firm for two years; he succesd
ed longtime chairman Laney, who decided against run-
ning for election to a 12th, oneyear lerm as chairman
after Durbin started mounting a campaign for the jobin
2001, | See “fenkens Gaing New Loader, Bul Loses Lavyers
fo Layaffs,” Texas Lawver, Jan. 14, 2002, page 6.]

The firm expanded dromatically under Laney's
walch, Jenkens grew from 425 lawyers on April 1, 1904,
1o 627 lawyers on April 1, 2001, but slipped to 518 law
yers lwo years laler, and 466 loday.

Some of the growth came in Chicago, where tax Law-
yer Daugerdas joined Jenkens in January 1999, along
with five partners from Chicago’s Altheimer & Gray
The Chicago office got a big boost a year biter when
about 20 lawyers from the Chicago office ol Houston
based intellectual property firm Arnold, White & Dur
kee joined the firm.

The growth in Chicago was pari of the lirm's aggres
sive expansion plan, which culminated with s entres
into New York when Jenkens merged in December 2000
with Parker Chapin. [See “Two Texas Firms Announce
Upeoming Mergers,” Texas Lawyer, Dec. 18, 2002, page
51

In the past 18 months, however, thal growth has
reversed dramatically. Some of the lawyers who have
left Jenkens in recent months say the fom's lax-advice
troubles were not a factor in their decisions 1o leave.
Others acknowledge they were bothered by it

Others left simply because the firmi's progress
toward becoming a national firm had slowed with all
the lawyer defections. Gerber, the bankruplcy lawyer
who joined Fulbnght, says he represents large linan
cial institutions in bankruplcies, and "it was just getting
increasingly difficult for my clients and for me to thrive
wilhin the restrictions.”

A critical question for Jenkens® future lingers: Will
the praposed settlement slow the flow of lawyers out of
Jenkens, which now has more space than attorneys?

A day before the March 5 settlement announcemenl,
Joyee Mazaro, who previeusly led Jenkens' franchise
and distribution practice, and six other lawvers from
Dallas and Washington, D.C., announced they were join
ing Haynes and Boone on March 15. Also on March 5,
three shareholders in the fimancial institutions practice
group in Washington, D.C, left Jenkens to join Luce
Lehiman Gorman Pomerenk & Schick on March B

Mazaro says the firm's tax troubles were not a factor
in her decision to leave Jenkens, bul she was altracted
to Haynes and Boone’s reputation for teamwaork and 1o
its strong international practice. Richard Garabedian,
wive of the financial institutions shareholders who joined
Luce Lehman, says it was difficult for his group’s prac-
e o “gain momentum” in Jenkens' relatively small
Washington office.

I'he harsh reahty for Jenkens s that the [0.C. oflice
just became even smaller in terms of lawyers. For the
firm, the arithmetic isn't pretty. Only seven revenue
producing lawyers now oceupy spaced leased for 16 in
the downtown D.C. office, Cantrill conlirms,

Hut the Jenkens chairman, bolstered by the hope
of the proposed settlement, remains steadfast, “We're
foing to be hiring,” Cantrill says. “We can hire more
lawyers.” s

Brenda Sapine feffrew” e-mail address
iz bjeffrexs@texasiawyer com
Minigm Rozem's e-maul addreis o
mrozen@texaslawyer.com
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